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PUSHED BY FINANCE MINISTRY, ONGC
TO REDUCE ARBITRATION, OPT FOR ITAC
SERVICES

ONGC shifts to institutional arbitration for
disputes over ¥T10 crore, following government
guidelines to reduce legal costs and modernize
dispute resolution.

Oil and Natural Gas Corporation Ltd.
[“ONGC”] has adopted new guidelines to reduce
arbitration in public procurement disputes
exceeding 10 crore. This aligns with a June 2024
finance ministry advisory urging public sector
undertakings [“PSUs”]
arbitration, such as the India International
Arbitration Centre [“IIAC”], to

dispute resolution and lower costs.

to use institutional

streamline

In addition, ONGC is enhancing its internal
mediation mechanisms for quicker settlements.
This move follows reforms to the Arbitration
and Conciliation Act, supported by committees
led by Justice B.N. Srikrishna [2017] and T.K.
[2024], who
institutional arbitration. While experts warn that

Viswanathan advocate  for
discouraging arbitration could hinder India’s
global arbitration ambitions, ONGC’s shift is
part of a broader strategy to modernize dispute
management and cut legal expenses across the
public sector.

MANIPUR HIGH COURT CHIEF JUSTICE
ANNOUNCES THE ESTABLISHMENT OF
PERMANENT MEDIATION CENTRE

40 Hours Mediation Training Programme was
organised by the High Couwrt of Manipur, in
collaboration with the High Court Legal Services
Committee and the Mediation and Conciliation
Project Committee [“MCPC”] of the Supreme
Court of India.

To further improve the means of solving disputes,
the Hon’ble Chief Justice of Manipur High Court,
Justice Siddharth Mridul has laid down the
foundation for a permanent mediation centre at
the Court during the program of 40 hours
mediation training program aimed to increase
awareness of mediation as an accessible and
effective solution to conventional lawsuits in
Manipur.

The new facility will open up a platform that will
ultimately position mediation as one of the key
strategies for resolving legal conflict in the same
region. Chief Justice Mridul stressed the increasing
importance of mediation in the legislation of the
state, arguing that, “It is an effective method of
dispute resolution that differs from litigation and
allows the parties of the dispute to save time, energy
and resources and come to amicable agreements.”
He explained that trained mediators will play a
critical role in enhancing the efficiency of the
delivery of justice in the state, easing case flow and
efficient resolution.
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GLOBAL PERSPECTIVES

SINGAPORE COURT UPHOLDS ARBITRAL
AWARD DESPITE CLAIMS OF INCOHERENCE
AND JURISDICTIONAL OVERREACH

Singapore High Court upheld an arbitral award
deemed difficult to interpret, emphasising the

principle of minimal curial intervention.

In Swire Shipping Pte Ltd v. Ace Exim Pte Ltd,
[2024] SGHC 211 the Applicant, Swire Shipping
Pte Ltd [“Swire”], a shipowner, agreed to sell a
vessel to Ace Exim Pte Ltd [“Ace”], which
recycles vessels. The dispute arose over the
correct delivery location. The arbitration ended
with an award favouring Ace, but Swire sought

to set it aside due to alleged incoherence.

Swire claimed the arbitrator’s decision on

Jafarabad as a waiting place exceeded
jurisdiction. The court, however, ruled it was
within scope, as it pertained to the core dispute
over delivery location. Swire alleged a lack of
due process, but the court found no breach,
noting Swire had the chance to address the
Jafarabad issue. It stressed that any concerns
should have been raised during arbitration to
avoid “hedging” against an adverse result. Swire
cited BZW v. BZV [920220] SGCA 1 to argue
that the award’s incoherence indicated the
tribunal misunderstood its case. The court
dismissed this claim, asserting that an award’s
readability does not justify setting it aside,
provided it reflects the tribunal’s genuine

deliberation of the evidence.

COSTA RICA REFORMS ITS ARBITRATION
LAW

On Octoberl, 2024, Costa Rica enacted its
Harmonization Law, bringing significant changes to
the country’s arbitration framework.

Costa Rica introduced Law No. 10535
[“Harmonization Law”] to unify domestic and
international arbitration, replacing the previous
dual-system structure. This reform resolves
inconsistencies by merging the Costa Rica enacted
Law No. 7727 on Alternative Dispute Resolution
and Promotion of Social Peace [“RAC Law”] in
1998 and Law No. 8937 on International
Commercial ~ Arbitration based on  the
UNCITRAL Model Law [“ICA Law”], into a

better framework.

The new law addresses the composition of
arbitration tribunals, setting a default of three
arbitrators for international cases and one
arbitrator for domestic cases, unless otherwise
agreed. If parties fail to appoint arbitrators,
arbitral institutions can now step in to make the
selection. Domestic arbitrators are required to
hold law degrees, possess five years of legal
experience, and be members of the Costa Rican
Bar [Art. 71 Bis], except in cases applying exaequo
et bono principles of international arbitration.

A significant change is the inclusion of non-
signatories connected to the contract, expanding

the scope of arbitration agreements [Art. 7-A].

Additionally, tribunals can now issue interim

measures for domestic matters, enhancing

flexibility, as courts no longer have exclusive
authority over these orders.
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SPANISH ENERGY GIANTS BATTLE
OVER $195M LNG AWARD IN NEW
YORK COURT

A major dispute has emerged between Spanish gas
company Naturgy and the EDP group of Portugal
over a swap agreement concerning Liquefied
Natural Gas. [ “LNG”]

In the case of Gas Natural Comercializadora,
S.A., and Naturgy Aprovisionamientos, S.A. (P)
v. EDP Clientes S.A.U (R)I1:24-cv-07353,
Naturgy Aprovisionamientos filed a petition in
the U.S. District Court for the Southern District
of New York to vacate a $195.1 million
arbitration award granted to EDP Clientes.

The source of the dispute is a LNG swap
transaction involving deliveries from Trinidad
and Spain in the year, 2013. Both EDP and
Naturgy reduced their respective deliveries in
2021 after which EDP claimed that the
reductions of the latter were unauthorized and
sought damages for incurring replacement costs.
Henceforth, the petitioners have provided three
grounds for vacating the award: the disregard
for external evidence, violation of public policy
and an undisclosed parallel arbitration with
Atlantic LNG.

TIME TO LISTEN AND ACT: SETTLEMENT
FACILITATION IN ARBITRATION

Recent statistics from the International Chamber of
Commerce [ “ICC”] reveal an increasing number of
cases being resolved or withdrawn by consent,
highlighting the desire for amicable settlements even

during arbitration proceedings.

Settlement facilitation in arbitration is gaining
traction as a key trend in dispute resolution.
Despite this trend, arbitral institutions have not
fully embraced settlement facilitation within their
rules. At the 8th ICC European Conference in
March 2024, it was emphasized that arbitration
rules should include “settlement slots,” allowing
parties to negotiate without interrupting the
arbitration process.

The ICC and other institutions are making strides
ICC’s 2021
amendments empower tribunals to encourage
settlements, while the 2018 DIS Arbitration Rules
require discussions

in promoting settlements. The

on amicable resolutions.
Proposed provisions aim to formalize these efforts
by introducing elements such as settlement
windows for designated negotiation times.
Additionally, fair remuneration should ensure
arbitrators are compensated for their settlement

facilitation efforts.

Implementing these provisions would enhance
predictability in settlement processes, potentially
lowering arbitration costs and increasing
efficiency. As user expectations evolve, arbitral
institutions must adapt their rules to support

effective dispute resolution.
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INTERNATIONAL ARBITRATION IN THE
PACIFIC—REFORM AND CAPACITY
BUILDING

The Pacific region is advancing international
arbitration through reform and capacity building
to attract foreign direct investment. [ “FDI” |

At the 2024 Australian Arbitration Week,
experts discussed the evolution of international
arbitration in the Pacific, focusing on nations like
Fiji, Tonga, and the Solomon Islands. As these
countries aim to attract more FDI, enhancing
arbitration practices is critical to offering
investors reliable dispute resolution options.

Fiji has emerged as a leader in the region, having
acceded to the New York Convention in 2010
and enacted its International Arbitration Act in
2017. However, despite progress, many still
prefer local courts due to the complexity and cost
of arbitration, highlighting the need for further
judicial advocacy. Tonga, which has introduced
reforms to support trade and investment, faces
stakeholders on

challenges in educating

arbitration’s advantages over traditional courts.

Building arbitration capacity remains an issue for
countries like Tonga and the Solomon Islands,
where infrastructure and resource limitations
persist. Panellists emphasized that outreach and
training are key to integrating arbitration into
local legal systems. They also noted the
importance of culturally sensitive approaches,
such as hybrid dispute resolution models like
Med-Arb, which align more closely with Pacific
traditions.

NANI PALKHIVALA ARBITRATION CENTRE |
HOSTS 15TH ANNUAL INTERNATIONAL
CONFERENCE

The Nani  Palkhivala  Arbitration  Centre
[“NPAC”] vrecently held its 15th Annual
International Conference on “India and Global

Arbitration: Opportunities and Challenges for
2025-2030” in New Delhi on October 18-19, 2024 .

Designed to highlight India’s growing role in
global arbitration, the event brought together
some of the nation’s leading legal experts. The
conference opened with an address by Supreme
Court Justice P.S. Narasimha, followed by insights
from Senior Advocates Arvind P. Datar and N.L.
Rajah, also NPAC directors. Key discussions
centered on strengthening India’s arbitration

framework for the future.

Delhi High Court Justices Amit Bansal and Rekha
Palli, along with Khaitan & Co.’s Sanjeev Kapoor,
led panels on India’s role in global arbitration and
strategies for development, positioning India to
shape the field in the coming years.
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THE PLANNED MODERNIZATION OF
GERMAN ARBITRATION LAW BRINGS A
FEW SPECIFIC IMPROVEMENTS

The

modernizing arbitration law to increase efficiency,

German  government's new  bill proposes

enforceability, and Germany's appeal as an arbitration

venue.

On October 9, 2024,
introduced a bill to the Bundestag to modernize

the German government

arbitration law, with referral to the Legal Affairs
Committee expected. Building on a February 2024

draft, the bill proposes key updates, including
removing formal requirements for commercial
arbitration agreements—though consumer

agreements still require written documentation. This
change aims to increase flexibility, especially for
digital agreements, but may pose evidentiary issues
under the New York Convention.

The bill also allows some arbitration-related court
proceedings to be conducted in English, aiding
multinational parties. However, final judgments must
include German translations, and appeals may revert
to German, adding complexity. Additional updates
cover interim relief enforcement, virtual hearings,
tribunal formation,

multi-party and dissenting

opinions.

'While these reforms enhance certain practices, the bill
lacks some competitive measures seen in Swiss and
Austrian systems, such as limiting award reviews to a
Further
anticipated, as an expert hearing in the Legal Affairs

|single judicial instance. revisions —are

Committee is expected.

INDIA BLUE STAR FACES INCREASED
ARBITRATION CLAIM FROM WJ TOWELL &
CO.

Oman’s WJ Towell & Co LLC [“WJT”] has

escalated its claim against Blue Star Ltd to

approximately Rs 461.74 crore in ongoing
arbitration at the International Chamber of
Commerce. [“ICC”]

In April 2024, WIT initiated arbitration

proceedings against Blue Star, originally claiming
OMR 10,318,000 [around Rs 223.6 crore] with an
additional interest of 7% on the total amount.
However, on October 1, 2024, WIJT revised its
claim to OMR 21,180,748 [approximately Rs
461.74 crore], again including the 7% interest.

Blue Star has characterized the claims

“frivolous” and “unsubstantiated,” asserting they

as

are based on fundamental factual misstatements
and are contrary to overwhelming evidence. The
company maintains that the claims will not
materially impact its financial standing.

Both parties entered into a shareholders’
agreement on October 1, 2015, to manage the
affairs of Blue Star Oman Electro-Mechanical

Company.
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DELHI HIGH COURT SETS ASIDE
ARBITRAL AWARD OVER DISCLOSURE
ISSUES

Delhi High Court has overturned an arbitral award due
to the arbitrator’s failure to disclose a potential conflict
of interest and the withholding of essential documents,
underscoring the vital need for transparency and
fairness in arbitration, emphasizing that arbitrators
must disclose conflicts and ensure access to relevant

materials to uphold the integrity of the process.

The case, FLFL Travel Retail Lucknow (P) Ltd. v.
Airports Authority of India, (2024) SCC OnLine Del
7080, involved a dispute between two companies,
about the
arbitrator’s prior professional relationship with the

wherein one party raised concerns
opposing party, which had not been disclosed.
Additionally, the arbitrator’s refusal to share key
essential for the

documents proceedings was

highlighted as a critical procedural flaw.

The court emphasized that the integrity of the

arbitration process hinges on the arbitrator’s
obligation to disclose any potential conflicts and to
ensure both parties have access to all relevant
materials. This ruling reinforces the principle that due
process must be upheld in arbitration, and failure to

do so can lead to the invalidation of an award.

' This landmark judgment serves as a reminder to
arbitrators and parties alike about the necessity of
maintaining high standards of transparency and
fairness to uphold the credibility of the arbitration
framework. Legal practitioners and companies
engaged in arbitration should note this decision as it

may impact future arbitration practices and strategies.

UNSUCCESSFUL PARTY TO THE ARBITRATION
CANNOT CLAIM RELIEF UNDER SECTION 9 OF
THE ARBITRATION AND CONCILIATION ACT,
1996

Karnataka High Court has observed that the
unsuccessful party to the arbitration cannot enforce

interim relief under Section 9 of the act.

The Karnataka HC in Overseas Pharma Private
Limited (P) v. Rajya Vokkaligara Sangha (R)
[COMAP No. 304/2022] while citing Dirk India
Private Limited v. Maharashtra State Electricity,
(2014) SCC OnLine Bom 1279 stated that the
enforcement of interim relief under section 9 of the
act, interpretation states to secure the property
[arbitral award in this case] subject to issue as a
relief, the court stated “a party whose claim has
been rejected in the course of the arbitral
proceedings cannot obviously have an arbitral award

enforced” .

Judgement provides more clarity by stating that
the reason for passing interim measure after
passing the arbitral award but before it is enforced
is to secure the property, goods and any other
entity of that significance benefit of the party
which seeks enforcement, i.e., the successful party
to the arbitration and not the opposite thereof.

The court, invoking Section 36, held that the
outcome should not unjustly benefit the party
previously rejected

during proceedings.

Consequently, the court ruled against the
petitioner, upholding the principle of fairness and

preventing undue advantage.
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ARBITRATION PROCEEDINGS BEFORE IMPROPERLY
CONSTITUTED ARBITRAL TRIBUNAL ARE NON-EST: DELHI HIGH
COURT

Delhi High Court tackled key issues concerning arbitral tribunal formation and the
jurisdictional limits set by invalid appointment procedures under the Arbitration and
Conciliation Act, 1996 .

The petitioner sought an independent arbitral tribunal under Section 11(6) of the
Arbitration Act after contractual disputes over railway construction work
between Phaphamau and Allahabad. Issues included delays, additional work
burdens, GST taxes, and alleged wrongful contract termination. The petitioner
contested the respondent’s appointment process, claiming it violated the Supreme
Court’s ruling in TRF Limited v. Energo Engineering Projects Ltd. (2016) SCC
OnLine SC 1928. and that some claims were wrongly categorized as “excepted
matters” exempt from arbitration.

Citing Margo Networks Pvt. Ltd. v. Railtel Corporation of India Ltd. (2023) SCC
OnLine Del 3906 the Court stressed that valid appointment procedures must be
balanced, without granting undue control to one party. If the appointment is
invalid, any tribunal so constituted lacks authority, giving the Court jurisdiction
under Section 11.

The Court also clarified that a properly constituted tribunal, not one party,
should decide if certain claims are excluded as “excepted matters,” underscoring
the importance of procedural fairness and party autonomy.

OCTOBER | 02y |
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ALLAHABAD HIGH COURT DENIES COVID-19
DELAY RELIEF TO BSNL IN ARBITRATION
APPEAL

Allahabad High Court has recently ruled that the
benefit of COVID-19-related time extension cannot be
granted solely upon the request of a party, particularly
if the delay stems from the negligence caused by the
party. This decision arose during the dismissal of
appeals by BSNL under Section 37 of the Arbitration
and Conciliation Act, 1996.

The case, Bharat Sanchar Nigam Limited. (P)
[“BSNL"] v. Chaurasiya Enterprises (R) (2024) SCC
OnLine All 6234, involved a contract by BSNL with
Chaurasia Enterprises for the construction of an
optical fibre cable in Bhadohi, Uttar Pradesh.

Due to disputes which followed, over the unpaid dues,
the arbitrator ruled in favour of Chaurasia
Enterprises, a decision which was later upheld by the
Varanasi Commercial Court.

BSNL appealed, citing procedural issues and the
impact of the pandemic on the availability of counsel,
however, the court found no merit in the same. Chief
Justice Arun Bhansali and Justice Vikas Budhwar,
presiding over the case held that the arbitration
proceedings should proceed timely, with the conduct
of BSNL deemed inexcusable despite the delays
caused by COVID-109.

HC CAN INVOKEARTICLE 227 TO INTERFERE
WITH COMMERCIAL COURT'SORDERIFIT
SUFFERS FROM ERRONEOUS INTERPRETATION
OF LAW

Delhi High Court, ruled that it can invoke Article
227 to correct commercial court orders that
misinterpret the law.

In the case of Ms. CP Rama Rao Sole Proprietor v.
National Highways Authority of India, (2024) SCC
OnLine Del 7342, Justice Yashwant Varma and
Justice Ravinder Dudeja addressed a writ petition
under Article 227, determining that the District
Judge's interpretation of Section 42 of the
Arbitration and Conciliation Act [*A&C Act’] was
erroneous. The District Judge wrongly concluded
that a Section 34 petition should be filed in the
High Court, which could have caused significant
harm to the petitioner.

The amicus curiae cited the Supreme Court's ruling
in BGS SGS Soma JV v. NHPC Limited (2020) 4
SCC 234, which held that orders refusing to set
aside arbitral awards under Section 34 fall under
Section 37(1)(c). The court noted that since this
remedy was unavailable, the petitioner rightly
invoked Article 227. The High Court emphasized
its authority to correct substantial errors, as
established in Black Diamond Trackparts Pvt. Ltd.
v. Black Diamond Motors Pvt. Ltd. (2021) SCC
OnLine Del 3946.

Ultimately, the Delhi High Court clarified that
Section 11 applications do not fall under Section
42, referencing State of West Bengal v. Associated
Contractors (2015) 1 SCC 32. Therefore, the writ
petition was allowed, and the District Judge's order
was set aside, highlighting the need for accurate
legal interpretation.
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NON-DISCLOSURE OF INFORMATION DOES NOT LEAD TO AUTOMATIC
DISQUALIFICATION UNDER SECTION 12 OF ARBITRATION ACT PRIOR
TO 2015 AMENDMENT

Rajasthan High Court has ruled that before the 2015 Amendment, non-disclosure of
information by an arbitrator does not automatically incur disqualification under
Section 12 of the Arbitration Act.

In M/s Anik Industries Ltd. v. M/s Shree Rajasthan Sintex Ltd., 2024:RJ-JD:41566-
DB, it was clarified that the amended Section 12 specifies circumstances in the
Seventh Schedule that render an arbitrator ineligible. However, such grounds for
disqualification were absent prior to the amendment.

The dispute involved allegations regarding the quality of coal supplied by the
Claimant to the Respondent's industrial plant. The Arbitral Tribunal ruled in favor
of the Claimant based on documentary evidence and the Respondent challenged
this citing the alleged disqualification of an arbitrator due to non-disclosure of his
affiliation with the Claimant's sister concern.

The Court noted that the Supreme Court had upheld the appointment of
arbitrators affiliated with parties, as seen in Aravali Power Co. Pvt. Ltd. v. Era Infra
Engineering Ltd. (2017) 15 SCC 32 and Indian Oil Corporation Ltd. v. Raja
Transport Pvt. Ltd. (2009) 8 SCC 520.

The High Court found the Tribunal's rejection of the counterclaim well-reasoned
and concluded that non-disclosure did not invalidate the arbitrator's appointment.
Even disregarding the questioned arbitrator’s views, the majority opinion still
upheld the award's validity. Consequently, the Rajasthan High Court set aside the
Commercial Court's order, reaffirming the arbitral award's legitimacy and
clarifying ineligibility principles under Section 12 of the Arbitration Act.

October | 2024 |
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INDIA SHORTENS ARBITRATION PERIOD FOR
UAE INVESTMENT PACT

India has reduced the time frame for foreign investors
to seek international arbitration from five years to
three years in its new investment agreement with the
United Arab Emirates. [ “ UAE”"]

Signed on February 13 and effected on August 31,
the updated pact introduces the Investor-State
Dispute Settlement [“1SDS”] mechanism, allowing
arbitration if disputes are not resolved promptly by
Indian courts. It expands the definition of
investments to include shares and bonds.

Union Commerce and Industry Minister Piyush
Goyal stated the Bilateral Investment Treaty [*BIT”]
would enhance investor confidence and create a
stable tax regime. However, experts caution that the
reduced arbitration timeline may weaken India’s
internal dispute resolution and increase international
claims. The Global Trade Research Initiative noted
that while the BIT could attract UAE investments, it
might also raise arbitration risks.

The Ministry of Finance highlighted that the BIT
ensures minimum treatment standards while
balancing the state’s regulatory rights. The UAE is
currently India’s seventh-largest source of foreign
direct investment, contributing around $19 billion
- from April 2000 to June 2024.

NO COMPENSATION FOR BREACH
WITHOUT PROVEN LOSS, RULES DELHI
HIGH COURT

Delhi High Court, recently held that compensation
for breach of contract requires proven legal injury,
dismissing Union of India’s plea under Section 34 of
the Arbitration Act.

The Court ruled in Union of India v. Ms Krishna
Constructions Company, 2024:DHC:8102 that
compensation for a breach cannot be awarded
without clear proof of loss. This case involved
delays in a project for Kendriya Vidyalaya in
Chhindwara, Madhya Pradesh, where both parties
were deemed partially responsible—the Union for
not providing necessary drawings, and Krishna
Constructions for missed deadlines. The Union
terminated the contract, withheld performance
guarantees, and counterclaimed Rs. 76,08,978/-,
while the tribunal had awarded Ms. Krishna
Constructions Rs. 1,05,56,800/- with interest.

Citing ONGC Ltd. v. Saw Pipes Ltd (2003) 5SCC
705, the Union argued that it deserved damages
regardless of loss evidence. However, the Court
reaffirmed that, under Sections 73 and 74 of the
Indian Contract Act, damages must reflect actual
loss, referencing Sudershan Kumar Bhayana v.
Vinod Seth (2023)SCC OnLine Del 6097, to
emphasize this compensatory requirement.

The Court upheld the arbitrator’s findings,
concluding that without proof of loss,
compensation could not be justified. The petition
was dismissed, with no order as to costs.
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SUPREME COURT UPHOLDS EXTENSIONOF
ARBITRATION MANDATEIN VRINDAVAN
ADVISORY CASE

The Supreme Court has addressed the extension of an
arbitral mandate beyond the statutory period as per
the Arbitration and Conciliation Act, f 1996.

The bench in the case of Vrindavan Advisory Services
LLP (P) v. Deep Shambhulal Bhanushali, (R)
(2023) SCC OnLine SC 1466 held that the
applications for an extension of time for passing an
arbitral award can be made even during post-
expiration, provided there is some sufficient cause. It
was observed that the appellant had filed an
application under Section 9 of the Arbitration and
Conciliation Act, 1996, which had been resolved with
certain reliefs that were granted.

Furthermore, the Supreme Court extended the
award-publishing deadline to 31-05-2025 in the
related appeals and permitted the appellants to seek
an extension of interim relief from the High Court.
The Court remitted other cases to the High Court for
the appointment of a new arbitrator, by citing
insufficient grounds for further extensions.

GOVERNMENT PROPOSES DRAFT BILL TO
BOOST INSTITUTIONAL ARBITRATION
AND ENABLE EMERGENCYRELIEF

The GOl has proposed a draft bill aimed at
strengthening the institutional arbitration landscape
in the country and reducing court interventions, with
the Department of Legal Affairs inviting public
feedback on the same.

A significant addition to the draft bill is the
concept of emergency arbitration, wherein the
institutions can appoint an emergency arbitrator
to grant interim measures even before a formal
tribunal is constituted. This emergency arbitrator
shall be guided by the procedural specifications
from the arbitration council and will also address
any urgent requests, thus providing temporary
relief until a tribunal can be formed to address the
issues.

In a bid to streamline the institutional processes,
the draft also proposes omitting a provision that
requires notifications on arbitration reforms to be
laid before the Parliament for review. Under the
law currently in force, the proposed notifications
need approval from both Houses of Parliament,
which can result in a prolongation of the whole
process. The removal of this specific requirement
is believed to expedite the arbitration-related
updates, thereby allowing more agile and efficient
responses to the sectoral needs.
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ARBITRATION IN INDIA: AN OVERLOADED
TRUCK STRUGGLING UP THE HILL, SAYS
JUSTICE HRISHIKESH ROY

In a recent address, Justice Hrishikesh Roy highlighted
the challenges facing arbitration in India, likening it to
an overloaded truck that struggles to move forward due
to systemic inefficiencies.

Supreme Court Justice Hrishikesh Roy has likened the
current state of arbitration in India to an overloaded
truck struggling uphill, plagued by delays and
adjournments. Speaking at the India ADR Week in
Delhi, he pointed out that arbitration, once envisioned
as an efficient mechanism, has become sluggish due to
the involvement of many part-time practitioners who
primarily engage in court work. This dual focus leads
to frequent adjournments and a backlog of cases,
hindering the intended swiftness of arbitration.

Justice Roy remarked, “Arbitration is no longer the
sleek sports car we once envisaged; instead, it has
become an overloaded truck,” emphasizing that the
current system, filled with unnecessary delays and
bureaucracy, fails to meet the needs of timely dispute
resolution. He called for a shift in focus among legal
practitioners, arguing that without dedicated
arbitrators and a committed bar, the professionalism
required for effective arbitration will remain lacking.
Justice Roy expressed particular concern about the
growing trend of retired judges serving as arbitrators,
which may further contribute to procedural delays. He
underscored the need for reforms to streamline the
| process and enhance its efficiency.

Justice Roy’s comments highlight urgent concerns
regarding the effectiveness of arbitration in India,
advocating for reforms that prioritize efficiency and
the dedication of legal practitioners to revitalize this
vital dispute resolution mechanism.

APPLICATION OF MSMED ACT AND
ARBITRAL TRIBUNAL'S JURISDICTION
OVER CONTRACTUAL DISPUTES: DELHI
HIGH COURT RULING

The Delhi High Court has made it clear that disputes
involving the MSMED Act and contractual
disagreements should be settled by arbitral tribunals,
not through writ petitions.

In Corrtech International Pvt Ltd v. Delhi
International Arbitration Center and Ors. (2024)
SCC OnLine Del 7029, the petitioner challenged
notices from the Delhi International Arbitration
Center [“DIAC”] related to a contractual dispute.
After subcontracting work, the third party involved,
who later registered as an MSME, alleged non-
payment and referred the matter to the Micro and
Small Enterprise Facilitation Council [*“MSEFC”].

Following unsuccessful conciliation, the dispute was
sent to DIAC for arbitration under the MSMED
Act. The petitioner argued that since the MSME
registration came after the contract, the claim was
invalid. However, the Court, referencing Gujarat
State Civil Supplies Corporation Ltd. v. Mahakali
Foods Pvt. Ltd. (2023) 6 SCC 401, ruled that
MSME registration can apply prospectively to
claims for services rendered post-registration.

The Court also emphasized that any factual
disputes should be resolved by the arbitral tribunal,
not the court. Ultimately, the Court upheld that
arbitration timelines could be extended, as clarified
in Rohan Builders (India) (P) Ltd. v. Berger Paints
India Ltd., (2023) SCC OnLine Cal 2645, and
dismissed the petition.

This decision highlights the crucial role of arbitral
tribunals in resolving disputes, particularly those
involving MSMEs.
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ARBITRAL AWARDS MUST INCLUDE POST-
AWARD INTEREST

The Supreme Court of India has clarified that an
arbitral award must carry post-award interest as
mandated by Section 31(7) (b) of the Arbitration and
Conciliation Act, 1996. This statutory right to post-
award interest is not affected by any agreement
between the parties, thereby, establishing a critical
distinction between the pre-award and post-award
interest.

The bench, which comprised of Justices P.S.
Narasimha and Sandeep Mehta, in the case of R.P.
Garg (P) v. The Chief General Manager, Telecom
Department & Ors. (R) 2024 INSC 743 has
emphasized that Section 31(7) establishes a clear
divide: while pre-award interest under Section 31(7)
(a) is subject to the agreement of the parties, post-
award interest under Section31(7)(b) is a statutory
entitlement. This distinction indicates that parties
cannot contract out of the post-award interest
provisions.

Henceforth, this ruling reinforces the enforceability
of arbitral awards with the added financial
protection for the award holders. It solidifies the
statutory nature of post-award interest in
arbitration, thus ensuring that the financial remedies
granted through the arbitral awards remain robust in
face of contractual exclusion.

STRENGTHENING ENFORCEMENT OF
INTERIM ARBITRAL ORDERS IN INDIA: A
NEW APPROACH

India has long relied on contempt jurisdiction to
enforce interim arbitral orders, but this approach
has shown clear limitations.

Arbitration rests on “pacta sunt servanda’- agreements
must be kept. Yet in India, parties often disregard interim
orders under Section 17 of the Arbitration and
Conciliation Act, which grants tribunals the power to issue
protective measures like bank guarantees.

But enforcing these measures can be challenging,
as demonstrated by cases like Sundaram Finance
Ltd. v. NEPC India Ltd. (1999) 2 SCC 479 and
Army Welfare Housing Organisation v. Sumangal
Services (P) Ltd. (2004) 9 SCC 619. To tackle
this issue, the 2015 amendment introduced Section
17(2), which allows interim measures to be
enforced as court orders under the Code of Civil
Procedure [“CPC”]. Despite this, non-compliance
remains common, leading to contempt
proceedings, as seen in Alka Chandewar V.
Shamshul Ishrar Khan (2017) 16 SCC 119, where
the Supreme Court emphasized that disobeying
arbitral orders could result in contempt charges.

Section 36 of the CPC permits enforcement of
interim orders like court decrees under Order XXI,
a stance upheld by the Supreme Court in
Amazon.com NV Investment Holdings LLC v.
Future Retail Limited (2022)1 SCC 2009.
Combining contempt proceedings with Order XXI
enforcement could strengthen compliance with
interim arbitral orders and uphold the integrity of
arbitration.
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BINDING THIRD PARTIES IN MARITIME ARBITRATION: THE LAG
IN INDIAN JURISPRUDENCE

Indian jurisprudence lags in addressing how non-signatory third parties are bound by
arbitration clauses in maritime contracts, creating ambiguity in trade enforcement.

The Bill of Lading [“BoL”] and charter party contracts are essential to the
maritime trade framework, establishing the rights and obligations of parties
involved. However, issues arise when arbitration clauses in charter party
agreements extend to non-signatories, such as consignees or third-party holders.
This brings up the issue of consent in arbitration, potentially binding parties
unaware of arbitration clauses—an outcome that raises concerns over fairness.

The Arbitration and Conciliation Act, 1996, primarily guides arbitration in India,
with Section 7(5) allowing arbitration agreements to be incorporated by
reference. The Supreme Court’s decision in M.V. Baltic Confidence (A) & Anr. v.
The State Trading Corporation of India (R) (2001) 7 SCC 473 clarified this
process, emphasising that parties must be aware of the arbitration agreement. In
M.R. Engineers and Contractors (P) Ltd. v. Som Datt Builders Ltd. (R) (2009) 7
SCC 696, the Court further ruled that mere reference to an arbitration clause is
insufficient without conscious acceptance, especially for third-party non-
signatories.

This issue is particularly significant in maritime law, where many BoLs lack
explicit references to charter party terms. The recent Supreme Court ruling in
NBCC India Ltd. (A) v. Zillion Infra projects Ltd. (R) 2024 INSC 218 D,
reinforced that intention and knowledge are essential for validating arbitration
agreements. Yet, Indian courts have not fully adapted to these complexities,
leading to uncertainty in enforcing arbitration clauses in maritime contracts
involving third parties.

In conclusion, Indian law lacks clear guidelines on binding third parties to
arbitration in maritime disputes, which creates enforcement challenges.
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INDIA BECOMES THE SECRETARIAT OF
ASIAN MEDIATION ASSOCIATION

India has been appointed as the next Secretariat of the
Asian Mediation Association [“AMA”], with Mr.
Anil Xavier of the Indian Institute of Arbitration &
Mediation set to serve as AMA Chairman for 2025-
2027.

On October 14, 2024, India was appointed as the
next Secretariat of the Asian Mediation Association
[*AMA”] during its annual meeting in Manila,
Philippines. The Indian Institute of Arbitration &
Mediation [“1IAM”] will lead the AMA Secretariat
for the first time, highlighting India’s growing
influence in alternative dispute resolution [“*ADR”]
across Asia. Mr. Anil Xavier, President of 1AM,
was elected AMA Chairman for 2025-2027, with the
formal handover ceremony occurring on October 16.

The 6th AMA Conference, hosted by the Philippines
Supreme Court, welcomed over 700 participants
from 22 countries under the theme “Harmony and
Strategic Innovations in Mediation and ADR.”
Prominent attendees included Chief Justice
Alexander G. Gesmundo of the Philippines and
Justice P.S. Narasimha of India.

As Secretariat, India will host the 7th AMA
| Conference in New Delhi in March 2026, marking a
| new chapter in India’s global ADR leadership.

2025 INTERNATIONAL ARBITRATION
SURVEY EXPLORES FUTURE PATHWAYS
AND CURRENT TRENDS

The School of International Arbitration of the Queen
Mary University of London [“QMUL"] and the
global law firm White & Case LLP have together
launched the 2025 International Arbitration Survey.

The 2025 International Arbitration Survey titled
“The Path Forward: Realities and Opportunities in
Arbitration” which will run from October 10 to
December 11, 2024, will gather comprehensive
perspectives on the current the future pivotal issues
impacting international arbitration.

The sixth edition of the survey, in collaboration
with QMUL, is poised to address topics such as
arbitration efficiency, award enforcement, human
rights, corporate social responsibility, and the
expanding role of artificial intelligence.

Clare Connellan, partner of White & Case in
London, highlighted this survey as a significant
resource for understanding the changing shifts in
international dispute resolution preferences.

Director Norah Gallagher and Dr. Maria Fanou of
QMUL emphasized the importance of collecting
global input from practitioners, in-house counsel,
academics, and arbitral institutions for the creation
of a representative analysis of the insights from the
community, which is expected to be published as a
report in 2025.
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UNLOCKING INNOVATION: THE INAUGURAL
ICDR INDIA CONFERENCE

ICDR will launch its inaugural India Conference,
fostering collaboration among arbitration
professionals through expert panels and workshops
focused on international arbitration and India’s unique
legal challenges.

The ICDR India conference focuses on the latest
trends in international arbitration, the role of
arbitration in resolving commercial disputes, and
technology integration in dispute resolution.
Attendees will be able to engage with prominent
figures in the field, including esteemed arbitrators,
legal experts, and corporate counsel, providing
valuable networking opportunities.

In addition to enhancing
arbitration practices,

understanding of
the conference aims to
highlight India’s growing importance as a hub for
dispute resolution. As businesses increasingly look to
India for investment opportunities, effective and
efficient dispute-resolution mechanisms will be
crucial for fostering confidence and promoting
economic growth.

SACK GOVERNMENT OFFICIAL WHO
DRAFTED IT: EXPERTS PAN OM LIMITING
ARBITRATION TO HIGH-STAKES DISPUTES

At the recent 15th Annual International Conference
on “India and Global Arbitration: Opportunities and
Challenges for 2025-2030,” experts in the field of
arbitration debated the implications of a controversial
office  memorandum (OM) advising against
arbitration for high-value disputes in government
contracts.

At the 15th Annual International Conference on
“India and Global Arbitration: Opportunities and
Challenges for 2025-2030,” a recent government
memorandum advising against arbitration clauses
in public procurement contracts for disputes over
10 crore sparked intense debate. The
memorandum, titled "Guidelines for Arbitration
and Mediation in Contracts for Domestic Public
Procurement,” seemingly conflicts with India’s push
to promote arbitration to reduce court backlogs.

Panelist Hemant Kumar, Group Legal Advisor at
L&T, criticized the policy, arguing that it
undermines India’s pro-arbitration stance and
contradicts government efforts to streamline
dispute resolution. Sanjeev Kapoor, Partner at
Khaitan & Co., agreed, warning that restricting
arbitration will only increase court delays, with
complex cases already taking years to resolve. He
suggested that instead of restricting arbitration,
contracts should include clear fee structures to
address cost concerns.

The memorandum has raised concerns in legal and
corporate circles, casting doubt on the consistency
of India’s arbitration policy and its potential to
hinder arbitration reforms.
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CONNECTING GLOBAL EXPERTISE: FOUNTAIN COURT CHAMBERS ||
HOSTS FIRESIDE CHAT AT NPAC 2024

Fountain Court Chambers led a Fireside Chat at the NPAC Annual International
Conference 2024, exploring how arbitral tribunals operate across different regions.

As the world is becoming increasingly interconnected, arbitration is emerging as a
crucial mechanism for resolving cross-border disputes. Considering this, Fountain
Court Chambers hosted a Fireside Chat at NPAC 2024, delving into how
arbitration tribunals’ function and what is expected of them in various countries.

The Fireside Chat brought together a panel of distinguished legal experts. Justice
Prathiba Maninder Singh of the Delhi High Court was joined by Leigh-Ann
Mulcahy KC from Fountain Court Chambers in London, Siraj Omar SC,
Managing Director at Drew & Napier in Singapore, and Mohit Saraf, Founder
and Managing Partner at Saraf and Partners in New Delhi. Each panelist shared
insights from their respective regions.

Alex Taylor, Senior Clerk at Fountain Court Chambers, moderated the session,
steering the conversation to encourage a lively exchange of ideas and experiences.
Attendees left with a deeper understanding of how arbitration panels operate
globally, along with practical takeaways for their work. Held from 7:00-8:30 PM
on October 18 at Shangri-La’s - Eros Hotel in Connaught Place, New Delhi, this
session proved to be an engaging and informative highlight of the NPAC
Conference. With such an eclectic panel, the event provided fresh perspectives on
how arbitration is shaping the future of global dispute resolution.
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